ODCE ASSALS RECALL

é&ator Tells Princeton Proposi-
tions to Change System of
Government Are Old.

———

(ITES CASES FROM HISTORY

wv

- @reat Audience of Students and
professors Applaud Denuncia-
fion of Legislation by
Direct Vote.

Teirgraph 1o The Tribunue !
Princeton, N. J.. March &-~8enator Henry
cabot Lodge of Ma=sachusetts, =peaking
pefore AN audience of Princeton =tudents
and faculty members that filled Alexander
Hall here to-night, denounced the initia-
tive, referendum and recall as fmpractica-
ble, undemocratic and not In accordance
with the principle of representation, which
he called the greate st modern gift to pollt-
feal sclonce. He was Introduced by Presi-
dent Hibben and recelved an enthusiastic
greeting.
He qlmléf' freely from varlous writers,
tncluding Woodrow Wilson, the mention of
whose name drew forth prolonged applause
The Bddress was given under the Spencer
Trask Foundation fur Lectures at Prince-|
ton Univi s
The polltical significance of the speech,
in'view of Colone! roosevelt's support of
the initiative, referendum and recall, had
aroused much Interest, and in spite of the
fact that Princeton {# supposed to be favor-
ably Incilned to the initistive and referen-
dum the lecture called forth much ap-
plause. After the lecture Senator Lodge
was cntertained at an Informal reception
st President Hibben's home.
Meaning of Terms Important.
Senator Lodge's speech In part follows:

In discussing & #uhject so momentous a8
the principles of government it Is of great
jmportance !0 determine at the out#ei ex-
actly what wo mean by the terms we use
Xothing I= more Gangerocus, when we are
trying through inquiry to arrive at direct
resuits, than to be the slaves of words or
phrases. We all believe in liberty, for in-
stance, and desire to promote it, but ex-

tory words are needed for the liberty
we mean, and the only liberty worth hav-

Rt

ing i« an ordered freedom, and not the
license which knows no law. The word
“progress * has been much used of late in
public discussion, but mere progress i not
necessarlly good. Everything depends on
the direction In which the progress is
made.

The word “people” again, In connection
with the constilutional changes which
have been advocated for the last few years,
is also used In a misleading manner, The
“paople” referred to in the Constitution
means all the people of the United States,
“People” us referred to in popular discus-

« slon by those who favor radical altera-
tlons in our Constitution Invariably means
& majority of the voters, which 1= a totally

different thing from the people. It {2 im-
portant to bear In mind that when It is
propos=dl to make the government more

direct!y a government of the people, what
[s Intended 18 to make the government
more clearly responsive and more ahso-
hitsly under the control of the majority of
the voters, whether that majority is large
or small. Also, it 15 1o be remembered that
thi= will result In the destructlon of repre-
pentative government, about which I =hall
have somoething to say later on, and it is
the substitution of the will of a portion of
the voters for the will of all the voters
who are represented by the legislative
bodies
Tha Constitution His Subject.

In the same way when we come to the
consideration of the Constitution, upon
whichh 1 am to have the honor to speak to
vou to-night, it is fmportant to know just
what we mean by a “constitution.” A econ-
stitutlon in ite proper slgnificance, as T un-
derstand it. I8 a declaration of certain
beoad principles upon which government
must be based and by which laws are 1o be
tested,

Eenator Lodge then referred to what he
termed “the bad habit" tn most of the
states of placing in cons=titutions provislons
which should be the subject of laws and
statutes and which have no relation to
general principles, pointing out that this
has caused a widespread feeling that con-
stitutions do not differ from laws, that they
may deal with any subject and be the re-
esptacle of any ldea which at the moment
bappen to ba popular.

Continuing, he said:

The one great

contribution of modern
thoes Lo the science of government has
been the representative syetem, Represent-
ative government has stood for a EBreat
sdvance over the democratle systems of
tireece and Rome. 1 am not now concerned
ta show from history which system was the
more successful., [ merely want at this
point to cull vour attention to the fact that,
while 1t might be better or worse to adopt
legislation by direct vote as a substitute
for representélive government, there can
be no question whatever that to abandon
representative government and to take Up
In its place legislation by direct vote ix to
return from a high stage of evolution to a
lower und more primitive one.

Judigial Recall Not New.

There {= therefors nothing new in thess
propositions as to legislation by direct vote,
and if we Jook at the scheme for the recall
of judges we shall see that not only has
gontrol of the courta by the sovereign au-
thority been familiar at all stages of his-
tory. Lut thal the actual practice of ju-
dleial recall was attempted In France dur-
Ing the revalution of LM, The provisional
Rovernment mude the judges removable at

feasure, and I you will take the trouble

read the manifestio issued Ly Ledru-
Hollin you will see how he aska the voters
1o let him kuow If any judge does not be-
have arcordance with their wishes, so
that kY remove the peccant magis-
trite: and he further calle mttention to the
fact that the judges are on the bench glin-

My to do the popular will, They had also
AL the tima of that revolution In 1548 mot
only this control of the judges under the

¥islonal governmernt, but also the “'man-

t Impératif” and government workshops
u“l only pause lung enough to suy that

result of those experiments in Frunos

WRS the pleblscite and the Third Napoleon.
Representitive government and liherty
« faded away together and the executive bhe-
?‘“‘l’. all powerful, "I'hersfore. 1 repeat that

N thess propositions now made to us thera

' ngthing new. They are old propositiona,
(fhe ara to-day asked to lay aside the great
i MVance in government made, ag history
iFhows, by the representative system and
(Feturn to carlier forms

|' Sapator Lodge then took up the initlative

{And Téferendum In their practical workings,

tolatine out that in the contest which his

! risen aver the seat of Senutor Etephenson,

o Wiseonsin, whera the primary system

i full operation, it has Leen shown that

88 the 1909 primaries in that state it cost

,‘u& vole {o get 230,221 voters to the polls.

further diseussed the practical work-

of the ipitlative, rveferendum and

Peeull along the lines of his Raleigh specch,
And then wald:

Let me in closing end where 1 began hy
Nﬁl;s Your attention to the purpose and
>y of the Constitution of the U'nited

#8. The immediate object of the men
e ';‘l'l at Phlladelphia in 1787 was to pro-

or & union of the states in u general
nment and for the adjustment of tho

I’.ollq Letween the general government
T Created and the weveral states.
3 l'bl:'t‘ 'l"nﬂl vitul, perhaps, of all the great
'rﬂ: es embodied in the Constitution in
Iof g fecuring the absolute Independence
L the e Judiciary.
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ROBINSON HAS PRIMARY BILL

Provides for Expr;;sing Choice
for President on March 26.

[By Telegraph to The Tribune |

Albany, March 8 = Theodore Dourlas Roh-
inson, nephew of Theodore Roosevelt and
member of Assembly from Ilerkimer, to-
day introduced & b providing for a Pres-
Idential primary, which, If enacted, would
become operative at the primary on March
26, At the bottom of the primary ballot
the bill would require that thers he left

TAFT MAKES REPLY TO

ROOSEVELT SPEECH

Continued from fArst page.

rizt " - .
|1ir“."'::':'|_\"rﬂl‘|-‘= ::ur:}:;:‘ ::}‘IIII}LP::;““I;:' Jpecty
Hence. it was long ago recognized that
the diract action of a temporary majority
of the existing electorate must be limited
by fundamental law; that is, by a con-
stitution intended to protect the individ-
ual and the minority of the electorate
and the non-voting majority of the peo-
ple against the unjust or arbitrary action
of the majority of the electorate.

This made {1 necessary to introduce into
the Constitution certaln declarations as to |
the rights of the individual which it was
the purpose of the whole people to main-
tain through the government against the

& blank space under the heading “for Pros-
ident,” where the voter could write his
cholee for that office at the coming elec-
tion. The bill provides that the custodinn
of primary recorde shall cortify to the
vote to the Beoretary of State within 120
2“:‘;:-“ .“ﬂ." midnight on primary day. Thei
Becretary of State I8 required to certity |
the same to the chalrmen of the respective
stiate political committees, i

Although Colonel Hoosevelt's .f'&ml'lhm
manager has challenged the Taft cam- |
pafgn managers to submit the question of |
a cholee of candidate to a4 natlonwide nr'l-:
mary, Assemblyman Robineon, when asked |
about the bill to-day, denied that it was |
suggested by “Uncle Theodore, He, IID‘.\'-.
ever, admitted that it was *handed lul
him,"” but would not tell its sponsor. When
asked If Willlam L. Ward, of Westchester
County, was the author, he refused further
to discuza.the orlgin of the hill,

Whether State Chairman Willlam Barnes,
jr., would let the bill get through the As-
sembly la & question, while there s little
Hkellhood of the Tammany leaders stand-
Ing for it In the Senate. Taft slw‘pnr‘vn:
here say that Colonel Roosevelt would not
mind secing the bill killed. Others put it
stronger, declaring that the ex-FPresident
would be anxious to have it killed. In that
event, they say, Roosevelt would find cam-
palgn material in the action, possibly
lack of action, of the Legislature., He and
his campaign orators could then, It Is
averred, lustlly ery out that the party
bosses dld not dare to let the “popular
will"” become known.

On the other hand, many are expressing
the opinfon that If Barnes felt sure of the
Taft strength in this state he would let the
Bl get through the Assembly and put it
up to the Democratic Senate. If the @il
were then defeated Roosevelt's campaign
shafts could mot be directed against the
Republican bosses, anyway, it Is sald,

NO ATTACKS—LA FOLLETTE

Campaign Issues Greater than Person-

alities, He Says.
Madison, Wis, March k—Senator La Fol-
lotte’s silence on the Presidential candi-
dacy of Colonel Roosevelt was broken to-
day by the published declaration that “In

the presence of great problems personal
attacks on candidates =hould have no
place.”

¢alled forth by the re-
apers

The statement I
peated declaration of certaln n
that Colone! Roosevelt urged Lu Folleita
as “the ldeal man to make the fight against
President Taft.”

Pollowing & the text of the statement

Vebruary 2 a New York dispatch In “The
Washington FPost™ sald:
“Politiclans who have been 1
the national situation suy that Li Folletto
will shortly make an attack on Coloned
Roosevelt, showing thai representations
were made to him by friends of the colo-
nel to the effect that he (La Follntte) was
the ideal man to make the fEht against
President Tafl."

It 18 not a matter of great importance to
the public why 1 became & candldate,

The lssue of thi= campalgn is the right of
the Individual, the farmer, the Wworker,|
every man who pave the tributes, to frew
himself by lawful means from tha unjust
exactlons of ithe tariff, the rallrands, tha
trusts, the money power controlling capl-
tal, and credit and every form of oppres-
slon by special privilege
of these great problems

following

In the presence
personal lu!l.'u'kh upon  candldates  should
have no place, Hut to determine the fit-

ness of & candldate to perform a particu-
lar gervice the publlc has & right to require
the candidate to state ewch problem and
offer his solution of that problem

The public has the further right to know
what the candidute han actually done
toward solving the problem, whether his
course of action on the whole glves as-
surance of profound convietion and ability
of judgment, whether he is best equipped
by patient investigation and practical ex-
perfence to deal with these prablems con-

tively in the public interest.
m{:‘cwlll. therefore, be necessary during
this campaign to dlscuss the records of cin-
dldates as well as the remedies proposed by
them to correct existing sgcial and polltical
evils. But such discussions cannot be Als-
torted into an attack upon the candidate,

ELECTION LISTS TOO LATE

—— —

Court Denies Plea for Independence

League Nominees.
refused vesterday to or-
lections to recelva the

der the Board of E
1ist of county and eity committes nominees
i and As-

of the Independence League of the I
<embly District, the time for fAling lists
having expired 1last Tuesday.

witiam 1. Ruddick, who had charge of
the filing of the Hsts, discovered (wenty
minutes before the iime explred that rome
one had neglected to put the Hx=te in the
package he carried. e appeared  with
them the next day, bul the Board of Flee-
tions refused to recelye them. Ruddick ap-
plied for & writ of mandamus directing
the bowrd o recelve the st Louls M.
Fiahlo, Ansistant Corporation Counsel, In
opposition 1o the motion for the writ sald
that only forcible restraint of the person
carrying the lists could serve ns an excuse
for the flling after the time deslgnated by

law.

ALABAMA SOLID FOR TAFT

Justice (javegan

Gtate Convention on Record Against
Roosevelt's ‘“Policies.’’

pirmingham, Ala.. March B—The state
Republican convention has selected  six
,,,mgu"q..t-larm- to the Chicago conven-
||~'-n. and Instructed them to vote for the
rencinination of President '!llﬂ. a )
The delegates chogen Wwera Shelby 8,
Pleasants, funisviile; Alex . Bireh, Hl’r-
frngham; J. J. Curtis, Halevilie; 8. T.
THERt, Fayette; O. D Street. Birmingham,
and Dr. U. G. Mason, Tmlnm-:n'u” ik
i platform adopted opp " -
e B endum and Yecall: opposes third
1,‘ 4 for Presidents; exXpresses regrel on
Sl velt’s unnouncement und indurses the
Roope tion of President Taft.

administra
Ala., March 8—The 6th Ala-
Tl.lllcllé?:'::'l"”“ District delegates to the
bamabu““ National Conventlon are Pape
RepublieAi¢ Cordova, and C. A. Lunsford,

M. Lo, sture, both instructed for Tart.

O ————————
BROTHERS POLITICAL RIVALS

RS
The McDowells Seek to Run Seventh
Kentucky Republican Meeting.

. on, Ky., March §.—Interest In the
M}:‘::: ‘:'m“n 'raft and Roosevelt forces

from this county to the
for the d"']e“t]!:?l‘;tﬂr:l convention gains a

Tth Congress by the announcement
touch Otfh 3_‘;‘:::' Cival candidates for chalr-
that 2;00: o county convention, which meels
April & . powell, widely known as a

Thomas C. MCDETCLevalt candidate, and
turrmm‘.“l”““_ general manager of the
lﬁ'li#' Melg Eastern Rallroad, is the *Taft
leader.

—__..--.'-—-
PAFT MEN REJECT PRIMARY
#t. Louis, March g —Managers of Presl-
Taft's cam in Bt. Louls to-day

o the proposed Missourl

refused to 8ce ; ‘holding & direct pri-
Roosevelt CTu EE"-’]“:!‘LWWII cuntcn':rln

| by quoting from Danlel Webgter, "He gald:

aegression of any temporary majority of
the electorate and to provide In the same
ingtrument eertain procedure by which the |
individual might asgert and vindicate those
rights. Then, to protect against the mo- |

of the electorate to change the fundamental |
law and deprive the Individual or the vot-
ing minority or the non-voting majority of |
Inalienable rights, the Constitution provided
a number of checks and balances whereby |
every amendment to the Constitution must |
be adopted under forms and with delays |
that are intended to secure much ll|'11hn'r.rl-|

|

s

| tion on the part of the electorate In adopt-

Ing such amendments,

What Webster Said.

I cannot state the necessity for malntain- !
Ing the checks and halances In a constitu-
tlon to securs the guarantee of individual |
rights and well ordered llberty better than

The first object of & fres people ix the preser
vatlon of thelr liberty, and liberty Is only to be
preserved by maintaining  constitutional re
siralnts and just Atvisions of politlcal IJ“""-!
Nothing = niore decaptive or more dnﬂgp:nll.:
then the pretence of n desirs to simplify ;-u-—!
ernment.  The simplest governments are despot
jrms; the next simplest, limited monarchies; but
all republics, all governmenta of law, must {m-
pose gumerous lmitations and quallfications of
authority and glve many positive and many
quulifisd rights. In other words, they must he
rubject to rule and regulation, This s the very
casence of free political Institutions, The spirit
of Hberty s, Indeed, & bold and fearless splirit;
but 1t i= also a sharpeighted spirit, It 1= & cau-
tions, eagacious, discriminating, farseeing
telligence; It Is jealous of encroachment, jealoun
of power, fealous of man. 1t demands cliecks;
It peeks for guards, it insiste on securities: |t
intrenchea itself behind strong defences and for-
tifles Iteelf with all posalble care agaltist the as-
ranlts of ambltlon and passion, It does not trust
the amiable weaknesses of human pature, and
th will not permit ;-m‘-r‘ln averstig
its prescribed Hmits, thougn benevolence, good
intent and patriotlc purpose come along with 1.
Nelther does It sutinfy {teelf with flushy and
temporary reslstance to |llegal authority. Far
otherwise, It meeks for duration and perma
nence, It looks before and after; and, buliding
on the experleace of ages which are past,
labors diligently for the beuent of ages to come
This s the nature of constitutional liberty; and
this is cur liberiy, If we will rightly understand
und presorve it

Buvary fiee government (s ne aurarlly compli
cated, bacause all such governments ol imn
resatraints, as well on the power of ;--'-l"lll-wl-ll
Itself ap on that of Individuals, If
ish the distinetion of branches, and have but one
trinle,

it all to the judge; If we will then ordaln thit

in-

wfore It

ertul
bl

we will

branch; If we will alsilish jury and leave |
1

the leglslator aball himeslf be that Judge. and if
we will pluce the e stive power In the same
hands, we may readily simplify government
We may ensily bring it to the simplest of all
posaible forms—mn pure despotisi. Byt o sepa

ratlon of departnients, so far as pr ul, and
preservation of
tween them, In the fundamental
tion of wil our constilutions, and, doubt]

cantinuance of

the clear

regulnted  lberty  de

malntalning these Lounidaries

These checkn and balances, as has been
pointed out, Include the division of the gov-
ernment Into three [pdependent I-run-'hl.-s|
—the legislative, executive and the Judicl-
ary—and the provisions by which usurpa- |

itlon by one of the functions of another |=
|furiri-lfl--l|. The Executive, whils he is bound |'

te met In behalf of all the people and to
regard their rights, ls properly Influenced
thiat discretlonary polley which he wus

elected hy his constituents to carry out.
In that senss he represents the maoajority |
of the electorate. Bo, ton, the leglvlutive

members, elected to uphnld certaln govern-
mental views of the mujority, will properly
favor the embodiment of such views in
villd leginlation |

Duties of the Judiciary.

jut the judiclary are not representative
in wny such sensa, whether appolnted or |
alected, The thoment 4hey assume thele |

dutles they must enforce tho law as they
find it. They must not only interpret and
enforen  valld ecnactments of the legis- |
lature according to His intention, but when
the legislatire in 18 enactments has trans- |
gressed the lmitatlons set upon its power
in the Constitution the jodieial branch ufl

the government must enfores* the funda- |

mental and higher law by annulling and
declaring Invalld the offending legislative
enaciment.

Then the judges ure to decida hetween
individuals on principles of right and jus-
tice, The great body of the law [ un-
written, determined by  precedent nnd

tounded on eternnl principles of right ana
morality., This the courts have to declars
and enforee, AE hetween the Individial and |
tha state, as between the majority and the
minority, ax hetween the powerful and the
wenk, financially, =oclally, politically, courts
must hold an even hand and give judg-
ment without fear or favor

In 8o deing they are performing a gov- |
ernmental function; but it is a complets
misundarstanding of our form of govern-
ment, or any kind of government that
exalts justice and righteousness, to as-
sume that judges are bound to follow the
will of the majority of an electorate in
~aspect of the issue for their decision.

In miny caszes before the Judges, that
temporary majority 18 a real party to the
controversy to bo dectded. 1t may he serk-
ing to deprive an individual or a minority
of & vight gecured by the fundgmential law
In such & case, If the judges wers nope
reprosentatives or agents of the majority to
carry out its will, they would lose thelr
judicial character entirely and the so-called
administration of justice would be a furce,

Defects Acknowledged.

laving made clear what the function of
our courts is under our form of govein-
ment In malntaining the constitutional
gusrantees of rights and In preserving
against the usurpation of the majority the
rights of the nun-voting part of the people
and of the votlng minority and of the Ind!-
vidunl, we come now to examine the
charges made against the existing system.

I concede that the sysiem s not perfect
or as good as it can and ought to be made,
1 have been preaching for reform, espe-
clally fn the enforcement of the criminal
law, for vears, Then, too, 1 have pointed
out In addresses and Prestdential messnges
the great need for cheapening the cost of
civil Htigation and expediting It so as to
put as little a burden on the poor litigant
us possible,

The defectz= in our judiciary have nol
been in the corruption of the judges, but
mainly In the procedure and In the help-
lessness of the judges In Jury cuses Lo is-
sist in reaching right conclusions. The
popular impulse has been to tuke away the
power from the judge and to give it all to
the jury, and this has not been for the pub-
e good in the enforcement of the eriminal
law. Such defects as I have described are
completely within the control of the legls-
Iatures nfv the states and Congress, and
am glad to say that the movement for re-
form has been accelerated by actlon of the
state and national bar associations, nnd
we may look for declded progress in'the
near future.

But these humdrum defects and their te-
dlous remedies are not of the spectacular
churacter to cnll for political discussion
or to attract effort from politicians in the
passage of remedlal legislation. The for-
midable attack upon our judiclary now s
that the judges do not respond sufficiently
to popular opinion, 1t i gald that courts
are interposing their obstructive power to
the enforcement of legislation laot!nf 1o
the relief of the oppressed by declaring laws
unconstitutional and by so-called judicial
legislation In interpretng into statutes
words not Intended by the Legisinture. |
do not intend to discuss these charges, al-
though if reduced to specifie cases It would
be easy to show many of them to be un-
founded. For the purposes of this discus-
slon, 1 may admit that courts have e
in this regard, have unduly broadened con-
stitutionul restrictions in order to invalidate
useful statutes, or have glven such statutes
a wrong constructlon.

Proposed Remedies Dissected.
How Is It to remedy  these

b

Eur{ t: u:uttie t
L. Lo Taft forces says the
The reply nl?l:*gl; want _primaries only
w.ﬂl are in control -n&l that the
where :ﬁ.m_m““"“‘ th, e

p
wrongs? In on o; two ways, either by th
Judiclal recall or by the recall of judicial

| valld

| would

declsions.  Let us examine these remedies
separately.

In the remedy by judicial recall it is pro-
posed 1o provide by law that whenever a
judge has so discharged his dutles as to
Induce a certaln percentage of the electo-
tate to deem [t wike to remove hlim, and
that percentage sign a petition asking his
recall, an election shall take place in which
the incumbent shall stand agalnst other
candidates; and If he does not secure a plu-
rality of voles he Is Ipso facto removed.
I have pointed out that under our form of
F"\"‘-rnlnur.t and Constitution muany of the
ssues arlslng before our courts are in ffect
1#sies hetween tlie state and the individual,
between the majority and the minority—
cases in which the popular interest might
be greatly excited to secure a favorable
judgment. question

By this system the

|
| whether the judge i3 to be removed or not

{8 to be left to that majority that may be
greatly aroused to secure fram him a judg-
ment favorable to them. Could a system be
deviged, better gdapted to deprive the ju-
diclary of that Independence without which
the liberty and other vights of the indi-

| mentary fmpulse of a temporary majority vidual cannot be maintalned agalnst the

government and the majority ?

But it = sald we mway have corrupt
judges, How are we golng to get rid of
them? They ecan be impeached under our
t system.  But that Is sald to be too
come.  Well, amend the procedure
of Impeachment., Create a tribunal for re-
moval of Judges for cause, Glve them an
opportunity to be heard, and by an impar-
tial tribunal; but do not create a system

| v which, In the heat of Alsappointment

o u lost cause the defeated lHtigants are

v
to  declile  without further hearing or
knowledge whether the Judge who decldes
against them Is to contlnue in office. It

would be hard to devige w mors unjust and
ineffective method of purlfying the judici-
ary or one less likely to promote courage
of honest convictlon

The Recall of Decisions.
ot us examine the other method pro-

I
| ruwl! for the reform of the Judielary. That

recall of declsions. By this method,
suprems court has found a law,
intended o secure publle benefit, to be 'n-
becauss it Infringes some constitu-
tlonal Hmitation, the decision ls to be sub-
mitted to a vote of the qualified electors,
and If a majority of them differ with the
ecourt and reverse tha decislon, the law is
to be regarded and enforced as valld and
constitutional.

This 1s a remarkable suggestion, and
one which is so contrary to anything in
gqovernment heretofore proposed that it
is hard to give it the serious considera-
tion which it deserves because of its
advocates and of the conditions under
which it is advanced.

Whiat the court deckles |s that the en-
acted law violites the fundamental law
and ls beyond the power of the Leglalature
to  enact But when thls lssue is pre-
onted to the electorate, what will be the
question uppermost in the mindas of most o
them and forced upon them by the advo-
cutes of the law? Wil It not necessarily
be whether the law ix on Its merits a good
jaw rather than whether it conillets with
the Constitution” The interpretation of the
Constitution and the operation of a law
to vinlate some Iimitation of that instrn-
mont are often nice questions to he settled

£ u

when n

| by Judiciul reasoning and farsighted experi-

snee, which are not to b f—\pa---lurl of ths
alectorate, or welcomed by It If the |saue
i« teansferred to them the simpls question
will be of the approval or disapproval of
the law.

What this recall of decisions will then
amount tu, if applied to constitutional
questions, is that there will be a sus-
pension of the Constitution to enable a
temporary majority of the electorate to

| enforce a popular but invalid act.

to be invalld because it

v the act
of a certain

= the rights of liberey

unpopular class and by Indirect means sus.
L the writ of habeas corpus in their

I osk any candld, fulr-minded nun

tecigton of such n guestion when
¥ 1t W popular mjority s not
| y thrn rather upon the popular dis
| favor of thea fTected than upon the pos-
il Infraction of the constitutional Hberty
af n citlzen Lot another law Involving
other classes wha could make themselves
heard b submitted and  would not the

court'’s decision be lkely to be sustalned

by the majority?
Take another case, Instances of which
have frequent!y arisen in our history Sup-

pose, In the early develapment of & stale,
the gquestlon arises whether a series of gpe-
clal privileges shall be granted to a rich
company willing to invest if only the privi-
leges are vaclusive and certaln Buprposs
the vourt finds the law unconstitutional, and
the decislon is submitted to the people. In

N wtite of development the popular
1a for eapltal wnd expansion, and
might well fasten such n

1he A Vole

b n the state and people forever, Of
cotirse, o this day and generation, such
danier will be sald to be remote; but In 8
tusiness and political atmo=ph ke that
n Aliska of to-day, the popuolar view In
different.  Later on, of eourse, the Ti"""'“"
midght and probably would change in re-

similnr law

et to unother but

A most serious objection to the recall
of decisions is that it destroys all prob-
ability of consistency in constitutional
interpretation.

The majority which sustains one law is
not the same majority that comes to con-
sider another, and the obligation of con-
sitency of popular deciston 1s ane which
sit most lUghtly on each recurring
electorate, and the operation of the system
would result In suspension or application of

| ponntitutional sunrantecs according to pop-

ulnr whim

We would then have a system of sus-
pending the Constitution to meet special
cases. The greatest of all despotiams is
a government of special instances.

A Fallacious Argument.

Bt the maln argument used (o sustiin
such a popular review of judiclal ilecislons
f= that If the prople wre compotent 1o es-
tabish a constitution they are competent
to dnterpret 11, and that this recall of de-
cistons 18 nothing bt the exerclse of the
power of interpretation.  This i« clearly o
fullaclous  argument The approvai of
genernl principles In a constitution, on the
one hand, and the interpretation of a stat-
e wnid consideration of its probable oper
atlon in & partieulnr case and ity possible
infringement of a general principle, on the
ather hand, are very different things, The
one |5 simple, the latter complex; and the
latter when submitted to a popular vote, as
already polnted out, s much more likely to
he turned into an lssue of general ap-
provil or  disapproval of the act on its
merits for the specinl purpoee of its enict-
mont than upen its violation of the Con-
stilutlon. S Moreaver, & popular majority
does not adopt a constltution, or Any prin-
clple of It, or amend s terms, until after
it has Iwen adopted by & constitutional
convention or a L-ulnlulure, and the final
adoption Is. and ought to be, rurrotnded
with such checks and deluvs as to securs
deliberation., In other words, the course nf
procedure In the adoptlon of constitution
or amendment is very different from what
the proposed vote of a majority on consti-
tutional interpretation would he,

Would Destroy Constitutions.

Constitutions ought to be protected by
cuch requirements as to their amend-
ment as to insure great deliberation by
the peopls in making them—much great-
or than one vote of a mere temporary
majority. This method of amending the
Constitution would give it no more per-
manence than that of an ordinary legis-
lative act and would give to the inalien-
able rights of liberty, private property
and the pursuit of happiness no more
sanction than that of an annual appro-
priation hill.

Can it be that the power of a temporary
majority of the electorate by a single
popular vote to do away with rights se-
cured to individuals, which have been In-
violalle for seven hundred years since
the duys of Mugna Charta, approves itself
to those who love lberty and who hold
dear Its sacred guarantees? Would we
not in slvlnr siich powerful effect to the
momentary impulse of a majority of an
electorate prepare the way for the pos-
sible exercise of the grossest tyranny?

Pinally, | ask what {# the necessity for
such a crude, revolutionury, fitful and un-
stuble way of reversing judliclal construc-
tion of the Constitution? Why, Ifithe con-
struction 4% wrong, can it not be righted
by a constitotionul amendment? The xe-
curing of that, it Is true, s usually hedgod
about by checks und balunces devised to
gecure deluy, deliberation, discussion be-
fore a change of the fundamenta! law; but
such amendments can be muade, and | 80
the effect of the decigion can be ryverse
In respect Lo a new law by an amendmaent
with express terms of authority to enact
such & law. An answer made te this is
that the same judges will construe the
amendment and defeat the populur will'as
in the first instance.  This assumes dis-
honesty and @ gross vielatlon of thelr

onths of duty on the part of Jml!:;u. a
hypothesis utterly untenable. the
‘meaning of the amendment Is made plain,

as it readily ¢ be, of course, the court
‘\l‘ll] follow "'Lan )

i Strikes a Blow at Freedom.

have e { this proposed method
of reversing judicial decisions on con-
stitutional questions with care. | do not
hesitate to say that it lays the axe at the
foot of the \ree of well ordered freedom
and subjects the guarantees of life, lib-
erty and property without remedy to the
fitful impulse of a temporary majority of
an slectorate.

Mr. Justice Miller, of Towa., Was one of
| the greatest furists that ever adorned the
| 8upreme  bench of the United States
Sgeuklmr for that great court in the case
of Loan Association agt. Topeka (20 Wall.
#5), in & case presenting the guestion of
the constitutionality of a law imposing &
general tax on all citizens to pay for &
factory to be run and owned by a private
company, after referring to the act as “an
nvasion of private right,”” he sald:

It must be coneeded that there are such rights
In evary fres government beyend the control of
the state. A government which recognized no
such rights, which held the lives, the jiberty
and the property of Its <itizens subject at all
times to the absolute disposition and unlimited
contral of even the mowt democratic repository
of power, s, after all, but s despotism. It I8
true it is & despotism of the many—of the ma-

Jority, If you choose to call it so. But it Is
none the lesn a despotism. It may well be
doubted, If a man is to hold all that he In

accustomed to eall his own, all in which he has
placed his happiness and the security of which 1s
essentlal to that happiness, under the unlimited
dominlon of others, whether It Is not wiser that
this power should be exercised by one man thag
by many. i

The theory of our governments, state and na-
tlonal, Is opprsed ta the deposit of unlimited
power anywhere, The executive, the legislative
and the judicial branches of these governmniciis
are all of Hmited and defined powers.

There are limitations on such power, Which
grow out of the essential nature of all free gov-
ernments—Iimplled reservations of  Individual
rights, without which the soclal compact could
not exlst, and which are respected by all gov-
ernments entitied o the name. -

To lay with one hand the power of the gov-
ernment on the property of the citizen, und with
the other o bestow IL upon favored Individunis
to ald private enterprises and bulld up privite
fortunes, is none the less a robbery bLecause |t
Is done under the forms of law and s called
taxution. This ls not legislation. It Is & decree
under legislutive forims.

o not the words and tllustrations of
thls case bring befors us what we might
expect from the exerclae of the power of &
popular majority to reverse a =olemn judg-
ment of & court in favor of an Individual
agalnst a measure that, for the time being,
seemoed to the people something that would
help all and yet which was plainly & tres-
pass upon Individual rights?

Do It Deliberately if At All

1 agree that we are muking progress and
ought to make progress In the shaping of
governmental actlon (o securs Kreater
equality of apportunity, to destroy the un-
Id|m advantage of special privilege and of
| aceumulated  capital, and to remove ob-
structions to the pursuit of human happl-
|ness: and in working out these difficult
problems we may¥ possibly  have, from
time to time, to limit or narrow the breadth
uf constitutional guarantees (n respoct of
property by amendment.

But if we do 11, let us do It deliberately,
understanding what we are doing, and with
full constderation and eclear welghing of
what we are giving up of private right for
|1hn general welfare, Let us do it under
cireumstances which shall maka the opera-
tlon of the change uniform and just, and
not depend on the feverish, uncertain and
unstable determination of successive voles
on different laws by temporary and chang-
Ing majorities

Such a proposal as this is utterly with-
out meri* or utility, and, instead of being
progressive, is raactionary; instead of
being in the interest of all the people
and of the stability of popular govern-
| ment, is sowing the seeds of confusion
| and tyranny.
|

'PRIMARY PLAN IN DANGER

Bay State Hr;mses Fail to Agree,
and 0ld Method May Be Used.

poston, March 8.—The lower branch of
the Legislatiure split with the Senate to-day
on the Presidential preference primary bill,
and unless one branch recedes within a
short time Massachusetts will snlect its
delegates to Chieago and Baltimore under
the old system. The House to-day favared
direct primaries for all delegates. The Sen-
ute supporta such a proposition for district
delegates only.

vesterday the House extended the pro-
vlslons of tho Senate bill so as to include
delegates-at-large in addition to the district
delegutes, and to-day killed an amendment
which would have altered the bill in con-
formity with the Benate provisions hy a

vole of 48 to 126
The enlarged bill now goes back to the

dennte, which recently defeated by a tle
vote o similar proposition to include dele-
gates-at-lnrge.

e —

TO EXPLAIN PERKINS'S VISIT

Roosevelt Says He Hasn't Writ-
ten to Stimson.

By Telegraph to The Trihunes |
Oyster Bay, Tong Island, March &—~When
Theodore Roosevelt came back to Sagumore
Hill this evening, after four hours’ work
at ““The Outlook” offiee in New York, he
indleated that he would miake some sort
of explanation of George W. Perkina's
vi=it to Oyster Bay on Wednesday night.
“We'll see about it later,” the colonel
remarked when he was asked ahout the
aftialr, It 18 thought that whatever statn-
ment 18 made,will have to do with the facts
In the proposed federal sult dgainst the In-
ternational Harvester Company, of which
Mr, Perkins Is chalrman of the finance
committer, For some tima the colonel has
been golng over the multer, and it I8 be-
Neved that he will declare himself unex-
pectedly. So fir, at least, he has made It
plain that he doesn’t care to do or say

anything that will interfers  with his
friendly relatlons with Mr. Perkins
Hoosevelt went to Mincola In  the

Mr
morning for the fourth time this weck,
and Justics Putnam excused him and all
other talesmen from the Nassau County
Court House until Monday. 1f the colonel
is Lo serve as a juror at all, it is lkely that
he will be drawn next week.

There was not much In sight for the
colonel to comment on, so he hurried by
the reporters to his autpmoblle and was at
his desk i “The Outlook™ office befors
noot. At 12 o'clock his telephone bell rang,
and later he said he had had a conversa-
ton “with Tenry L. Stimson, Secretary of
War, who wis in Washington, The colonel
suld Secretary Stimson called hlm up to tell
him the Washington story in & morning
paper, which said Mr. Stimson had recelved
a letter from Mr. Roosevell, advising him
“pot to feel hurt at any remarks he might
miake about him,' was uptrue,

“Hurry never made such a statement,”
the colopel said. “I haven't written to himn
sinee hie made hls Chicago speech.”

“what about Chalrman McKinley's Inti-
mation that Senator IMxon's demand for
preferential primaries is only bluff?”

olp's  only an  excuse” snapped
colonel

As the colonel was leaving ““The Outs
look™ office this afternoon, a woman ap-
proached him. “If 1 could vote, Colone!
Roosevelt, I'd certainly ‘vote for you,” she
sald.

The colonel doffed his eampalgn hat and
smiled one of his best, *1 wish you could
vote, madam,” he replied.

MICHIGAN PRIMARY UNLIKELY

fansing, Mich., March §.~The Senate to-
day, by u vote of 2 to 12, passed the House
pill which provides for a Presidential pref-
erence primary to be beld in April to In-
struct national convention delegates. Un-
der the constitutlon, however, a twa-thirds
mijority I= necessary to give the bill imme-
diate effect.

The vote was reconsidered, and the bill
bled. Thirteen Senutors banded to-
gether to prevent giving the bill the nec-
exsary majority, and unless three or mote
of this number change thelr position next
wieek there will be no Presidential primary

in-Michigan qu- year.

the

| was ta
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ASSALS PRIMARY LAW

Roosevelt Never Saw Patronage
“Used More Barefacedly.”

COUNTY PETITIONS READY

Candidate Bilent on Speaking
Tour, Though Told People Want
Him to Take Stump.

Theodors Roosevelt yesterday, speaking
of the contest that Ia being waged in this
county for the election of delegates who

would vote for his nomination for Presl-
dent, declared: “I have never seen a con-
test In which the patronage has bean used
more barefacediy." He added that, in his
opinion, nowhere n the United States was
there a primary law “more thoroughly mis-
chlevous and vicious” than the one In this
state,

There was an indication yesterday that
Mr. Roosevelt was preparing to make a
speechmaking tour in the Interests of his
candidacy, for at Hoosevelt headquarters
here a message was glven out from one of
the “seven governors” who furnished him
the opportunity of making his candidaey
publie, In which he is besought to make ad-
dresses In the cause of "‘equal opportunity
and equal human rights.”

Mr. Roosovelt's rap at the local organiza-
tion and at the primary law was given in
the course of a reply to a speech from
Judge Charles H. Duell, chalrman of the
Roosevelt Commliitee of the Clty of New
York, informing the candidate that the pe-
titiona for Independent candidates for dele-
gates to the Chicago conventlon had been
vompleted In each of twelve Congress dis-
tricts In New York County.

Judge Duell dellvered this iMformation ln!
person to the colonel at his oMce with "The l
Outlook.” Accompanying Judge Duell from
the headquarters of the committee, in the
Metropolitan Tower, were various other
members of the committee, Including Elton
B. Hooker, treasurer; Willlam M. Bennett,
chalrman of the axecutive committee, and
Oliver C. Carpenter, secretary.

“We had no trouble in getting the neces-
sary number of names,"” sald Judge Duell,
addressing  Mr. Roosevelt, “esxcept the
troubles that arlse from the law itself. Our
ao-called primary law Is a wicked thing—
an absurdity. It gives the right to those
who are Intrenched In power the right to
name the candidates that they wish to pre-
sent, the right to have the first column, the
right to use the party emhblem, But we
have overcome the diMculties, and next
week we will start In with a campaign.
and we will have an organization in every
district in thls county—as good an organl-
zation, we hope, as the other side will
have; and we intend to win out."”

To which Colonel Roosevalt replied;

Jud 1 '
|hank‘ﬂ§hn'no “::;ttle::nnmrao';‘k Il'i:mm;'?td 1‘;3
are dolng under many exceptional difli-

culties. [ have never ges
which the piatronage has I!:'ee: wdcor.'m‘:;lo}':
lmrefacedly than in this, and I doubt if
in any stite of the Union there {s a more
thoroughly mischlevous and viclous pri-
mary law on the statute hooks than the
one we have here in New York. It was
passed by the two machines acting to-
gether, with the purpose of praventing any
expression of the popular will agalnst the
muchine leaders in either party, and it
has heen elaborately devised to perpetuats
the ruole of the politiclans and to prevent
the mass of the voters from making their
will falt in the selection of the candidates
for whom they are expected to vote,
Having thess great odds against you, gen-
tlemen, I think it !s astounding that you
should have been able to do the admirabls
work that you have done. And this is not
a fight for nnrcrarnrmailt}': it s a fight
for a great principle—the prineciple of gen-
ulne popular govermment, And soonel or
later the principles for which we gland
must prevall., bacause otherwise It Is a
sham té speak of this as a genuine demo-
ecratle republie. T thank you for what you
have done.

For some time various supporters of Mr.
Roosevelt have besn urging him to take
the stump. To all such requests he has
made no formal reply. The making public
last nlght of the messaga from Governor
W. R. Stubbs of Kansas was taken in
some quarters as the first move In announe-
ing that a speechmaking tour would be
arranged. The Kansas Governor was one
of the “seven Governors” who sent word to
Mr. Roosevelt asking him to announce him-
self as a candidate. His announcement was
made public in his reply to that communi-
cation.

The dispatch is as follows:

Topeka, Kan., March §, 1912

In Massachusetts, Pennsylvania, Ohlo, Ii-
inols and everywhere 1 have been there
i+ an urgent demand among the people
fur you to make publle addressea in the in-
terest of the great cause of which you are
the leader. You do not need to for
yourself personally, for public sentiment is
more than five to one In your favor at
this time. But you do need to arouse every
voter to & sense of his duty to become an
active, militant American olitizgen, during
the erisls which we are facing. The poll-
ticians, oMeeholding class and big husl-
nesa  Interests which are now enjoying
apecial privileges are to & man against you
and are organized and have unlimited
money at their command. From informa-

tton which T have recelved recently 1 do
not think they would stop at any expense
to nominate Taft, even though they knew

he was facing certaln defeat at the alec-
tion, having In view the sole purpose of de-
feating you.

1 believe it is yvour duty and that you
owe [t to Your countrymen to actively, pub-
Hely and aggressively defend the reat
cause of equal opportunity and equal hu-
man rights gar ull man' which you have
pspoused,  Your supporters are largely
among the farmers and working class of
people, Including, of course, many em-
ployes In stores, tradesmen, clerks and pro-
fesstonul men, These men are not activa
political workers, however much they ad-
mire the princlples which you represent.

An appeal from you to avery American
cltizen who loves his country, his home
and his God to get busy would change a
million inaetive supporters af yours into
a fighting army that would be absolutely
{rresistible  The people of Kansas are in-
wisting that you make a number of public
speeches in this state during the cam-
palgn. Please advise us when we can ex-

peet you out here.
W. R. STUBBS, Governor,

.

TAFT'S NAME ON OREGON BALLOT.

salem, Ore.. March 3.—A petition was
filed with the Secretary of State yesterday
asking that the name of Willlam If. Taft
be nlaced on the Republican primary haliot
to he voted on in the preferential Presi,
dertial primary election In Oregon on
April 15

FIGHT

Dixon Issues Another Challenge
to McKinley. ng

ROOSEVELT MAN SARCASTIC

Doesn't ‘Like Use of Word
“Game’’—Two Questions for
Taft Bureau Manager.

Washington, March 8 —Senator Joseph M.
Dixon issued another “‘challenge’” from the
Roosevelt national headquartars to-night te

Director McKinley, of the natlonal Taft
bureau, upon Presidential primaries, Re-
piying te Mr., McKinley's lettar of last
night, Senator Dixon characterizes it as a
“flat refusal” to ald in getting Presi-
dential preference primaries, and he makes
a new demand on the Taft managers,

Mrector McKinley, In his reply to Chalr-
man Dixon last night, said he was in “ab-
solute accord with the selection of the dele-
gates to the national convention by the
primary system wherever primaries are or
may be legally provided, falrly conducted
l‘:d surrounded by the restrictions of the

w,"

Benator Dixon's letter sent to Mr, Mokl
ley to-night is in part as follows: p
T A il ok Set s
?ﬂ?r:ll:z!lg ?;re‘iatlr to n:lueﬂullle :m‘d:t:
campalgn s rm:ei':'ﬁ" i’nmlt:l“d:gmﬁ

be regretted by every one who has at
heart the success of the Republican party
next November. In your letter Lo me

March & you stated you have bean
by President Taft uf act u“d rector of &
bureau with headquartsrs {n Washington
organized for the purposs of securing his
renomination for a second term.”

I am forced, therefors, to the conel
that in refusing to join with me in -
fort to secure an expression by Rl‘lm.bh
voters as to the candldate they want,

decislon of your a’ﬂ

are nm:ounw?t a/
and that Mr. Taft refuses to trust the vot-
ers to determine the question of his candi-
dacy and he is willing to a candl-
date of his ¥ even aguinst wishes

of the majority of his party.

Benator Dixon expresses regret that Mr.
McKinley referrad to “changea in the rules
while the game is in progress,” and adds:

1 regret that you regard the selection of
a Republican candldate for President -
" ' Evidently you lack cummt'
on of the dignity with which the
invest the Presidency of the United
B0 to designate a function which Is -
liminary to the election to that high b
Colonel Hoosevelt, it {8 hardly necessary to
say, Is engaged In no "game.” But if you
inslst on designating it a “gams,” de.
sire s to ellminate marked cards m?{ou- i
ed dice, Mr. Rossevelt and his supporters
will not talerate the tricks and deceptions
and frauds which ars inseparable from the
kl“nd of polities your characterization im-
plies,

Colonel Roosevelt's manager =ayva in his
letter that through political manipulation,
particularly in the South, there has besn
an “absolute stifiing of expression on the
part of Republican voters.’” He submits
the following questions to Mr. MeKinley:

1 now ask you specifically:

First. Are you willing to join me in an
appeal to the Republican state committees

yto provide for an expression of the Repub-

llcan voters of the several states on the
cholce of the Republican Presidential can-
didate?

Second. Will you immediately join with'
me In a telegram to the ublican mem- '
bers of the [egislatures in Massachuselts,
Maryland and Michigan, which are now in |
session, where Presidentlal preference billa
are now pending, and whers it |8 reported
that your friends are trying to defeat their
passage, urging them to support thess
measures?

1 await your Immedlats answer to theas
two propositions, becauss 1 regard ac {
favorable to the view I take as absolutely,
essentlal to party success in Novembere
Trust the Republican voters now.

Very truly yours, JOSEPH M. DIXON,

WILL ATTACK PETITIONS

Republican Organization Scruti-

nizing Independent Documents.

Every petition that is filed with the Board
of Elsctlons for independant candidates for
delegates to the Repubiican Nationa® Con-
vention is to be subjected to the elosest
scrutiny. From mistakes that have already
been discovered by a force of twenty men
who haye been employed by the Republican
County Committes to go over the names,
grounds will be taken to attack the legality
of the petitions in the courts. i

A formal protest agsinst the petition fou‘
(he 15th Congress District was filed with
the Board of Elections yesterday. Other
protests will he filed before the expiration
of the three days that are givem for filing,
objections after the petitions are filed, The
general objections arc made that some of|
the signatures were not authorlzed and that
others are not genuine.

An organization man who llves in th.l
12th Congress District sald yesterday that
fn his absence one of the employes of the
Roosevelt committee had induced his wife
to sign his name to & Roosevelt petition,

Under the law an Independent petition in
order to be valid must contain the ﬂ‘nl-]
tures of at least 5 per cent of the enrolled
voters in the Alstrict. If any of the signa-
tures are challenged the question is put up|
ta the courts for adjudication. Up to Iast
night the Roosevelt committee had fled
petitions for only four Congress districta,
They sald they would file the others w-dsy.lz

So far only three petitions have been filed |
for independent candidates for executive
member. Thoy are all Republican contests.
Owen R. Haley has filed & petition againat
Alfred Simonds In the 33d Assembly Dis=
triet, Edward H. Healty, the former leader,,
is mlso preparing a petition, it 18 under-
stood. Tn the 324 District (North) William
J. Vernon has filed an independent petition.
The candidaté for leader designated by the
organization {s John J. Knewitz, Johm
(ilaks has filed his petition aguinst Willtam
Halpin, the leader of the 7th Distrlet, whe
hes broken sway from the organization te
support Theodore Rocsevelt, ot v

The time for filing Independent nomina=
tions expl at midnight to-night. It i
expected that a number of contests for As-
4embly district leadership will be handed in
at thz last moment. A :
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